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INTRODUCTION

My name is Steven Remana Sanson. | am a Director / Consultant Planner at Sanson and
Associates Limited and Bay of Islands Planning [2022] Limited.

| have been engaged by Arawai Limited [AL] to provide planning evidence in support of
their application referenced 2240463-RMALUC.

| prepared the Assessment of Environmental Effects [AEE] for the consent application to
establish the Whare Whetu and regularise other existing building and activities at the Sir
Hek Busby Kupe Waka Centre [Waka Centre].

| note that while the Environment Court Code of Conduct does not apply to a Council
hearing, | am familiar with the principles of the code and have followed these in preparing
this evidence.

The evidence | provide is within my area of expertise, except where | state thatl am relying
on the evidence of another person.

QUALIFICATIONS AND EXPERIENCE

6.

I hold the qualification of Bachelor of Planning [Hons] from The University of Auckland,
graduating in 2013 and | am an Intermediate Member of the New Zealand Planning
Institute.

| have over 10 years’ experience and have previously held planning positions in the Far
North District.

In my current role | regularly advise and assist corporate and private individuals with the
preparation of resource consent applications including subdivision and land use
consents and relevant regional council consents.

| have also processed resource consent applications for councils, prepared submissions
on district plan changes, and processed plan changes.

SCOPE OF EVIDENCE

10.

My scope of evidence considers the following matters:

e My general concurrence with the Council’s s42A report regarding environmental
effects.

o A response to the key matters raised in the submission from Te Tahuna Roa on
behalf of Ngati Tara.

e Specific commentary on the concept of "mandate" as a relevant planning
consideration under the RMA.
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An assessment of the pre-commencement condition recommended by the
reporting planner and whether it is necessary or appropriate.

An overall conclusion on the application when assessed against the relevant
statutory framework.

An assessment of the planning status of the MS-0538 Site of Significance.

EXECUTIVE SUMMARY

11. My evidence can be summarized as follows:

I concur with the s42A reporting planner’s conclusion that the actual and
potential adverse environmental effects of the proposal will be less than minor
and that consent should be granted.

The concerns raised in the submission regarding the disturbance of cultural sites
are not supported by the expert archaeological assessment, which found no sites
within the development area and recommended a standard Accidental Discovery
Protocol as an appropriate mitigation measure.

The applicant has made extensive, well-documented, and good-faith efforts to
consult with Ngati Tara, thereby fulfilling their obligations under the RMA.

The commissioning of an independent CEA occurred only after attempts to
establish a collaborative process were unsuccessful.

The issue of whether a cultural expert has a "mandate" is not, in itself, an
environmental effect under the RMA. The Commissioners' role is to weigh the
substance of all evidence before them, and case law supports this position.

The pre-commencement condition proposed in the s42A report is unnecessary.
The evidence required to satisfy its alternative clause—demonstrating
comprehensive attempts at consultation—is already before the Commissioners.
Imposing the condition would only result in an unwarranted six-month delay.

MS-0538 Site of Significance is now recommended for deletion from the Proposed
District Plan by the Council’s reporting planner, a recommendation that is
unopposed.

Overall, the proposalis consistent with the purpose and principles of the RMA and
should be granted consent without the proposed pre-commencement condition.

SECTION 42A REPORT

12. | generally concur with the analysis and conclusions reached by Mr. Eagle in his s42A

report.
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13.

14.

15.

16.

In particular, | agree with the recommendation that the application be granted, subject
to conditions.

Mr. Eagle's report correctly identifies that the actual and potential effects of the proposal
relating to matters such as visual amenity, landscape character, building height, natural
hazards, traffic, parking, access, stormwater, and archaeology are acceptable and will
be less than minor.

His assessment largely adopts the analysis and conclusions reached in my AEE, and |
see no need to repeat that evidence here. | remain available to answer any questions the
Commissioners may have on these matters

The primary outstanding issue, as identified in both the s42A report and the submission
received, relates to Maori cultural values, specifically the involvement of Ngati Tara in the
Cultural Effects Assessment [CEA] process’. | attend to this below.

MANDATE

17.

18.

19.

20.

21.

22.

23.

A central theme of the submission from Te Tahuna Roa on behalf of Ngati Tara is that the
author of the CEA, Ms. Tina Latimer, lacks the "mandate" to speak for the hapu, and
therefore the CEA should be withdrawn.

The submission focuses on who should author such an assessment rather than providing
substantive evidence of adverse cultural effects that the CEA may have overlooked.

Under the RMA, a consent authority must assess the actual and potential effects of an
activity on the environment. The question of whether an expert has a "mandate" from a
particular group is, in my opinion, not in itself an effect on the environment.

The role of a CEA, or any expert evidence, is to provide the consent authority with the
best available information to understand potential effects.

In this case, the CEA by Ms. Latimer, an experienced practitioner, is a piece of expert
evidence that assesses effects on matters under s6(e), s7(a), and s8 of the RMA.

The Commissioners' role is to weigh that evidence alongside all other information,
including the submission from Ngati Tara. The submission from Ngati Tara seeks that the
Commission enter a debate about mandate when from a planning perspective, this is
not considered to be a relevant factor.

Land Air Water Association Inc v Waikato Regional Council [2001] NZEnvC 161
emphasises the importance of the process by which cultural evidence is obtained. While
this case underscores the value of a tangata whenua-led assessment process, it also
provides a framework for situations where collaboration proves difficult. Ultimately, the

! Also known as Cultural Impact Assessment or Cultural Values Assessment.
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24.

25.

duty of the Commissioners remains to assess the substance of the information before
them to determine the effects on the environment.

The "effect" to be assessed is the potential impact of the Waka Centre's activities on
cultural values, sites, and associations. The CEA concludes these effects are less than
minor. The submission opposes the application but focuses on the procedural issue of
the CEA's authorship rather than detailing how the proposal would result in minor or
more than minor adverse cultural effects.

In my planning opinion, the matter of mandate is not an environmental effect under the
RMA, and it does not invalidate the substance of the CEA as a piece of relevant expert
evidence for the Commissioners to consider. From a statutory perspective, the relevant
consideration is whether the Commissioners have sufficient information before them to
understand the actual and potential cultural effects of the proposal. In this instance, the
CEA provides that substantive assessment.

SUBMISSION

26.

27.

28.

29.

30.

31.

32.

I have read the submission lodged by Mr. Milton Gregory Ross on behalf of Te Tahuna Roa,
as a duly authorised representative of Ngati Tara. The submission opposes the
application and wishes to be heard.

I will address the two primary concerns raised in the submission:
e The disturbance of cultural sites/middens; and

e The process undertaken for the CEA.

The submitter expresses concern that earthworks were undertaken without prior
consent or engagement, and that a known midden site was disturbed.

With respect, this concern is not supported by the expert evidence. The applicant
commissioned a full archaeological assessment from ASL Archaeological Solutions Ltd,
dated 27 March 2021. That report concluded that no archaeological sites were found
within the extent of the proposed development area.

While the report did identify three grouped middens, these were found approximately
170 metres from the high tide mark within the dunes, well away from the Waka Centre's
operational area and any associated earthworks.

The archaeological assessment acknowledges that the archaeological database is not
exhaustive and that there remains a potential for unrecorded subsurface materials to be
present.

To manage this risk, the report recommended that all works be subject to Heritage New
Zealand's Accidental Discovery Protocol (ADP).
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33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

This is the standard and appropriate mitigation measure for managing the risk of
uncovering unknown archaeology, and it is a process the applicant fully agrees to
implement. This was also accepted by Heritage New Zealand Pouhere Taonga for the
previous application.

Regarding the major earthworks for the access road and carpark, these were properly
consented through the Northland Regional Council (AUT.043025.03.01).

As the reporting planner Mr. Eagle correctly notes, the District Council can rely upon the
regional council's technical expertise in determining the effects of those earthworks as
being less than minor.

The second major concern relates to the CEA, with the submitter taking issue with an
"outside contractor" preparing it and stating that Ngati Tara were not commissioned to
lead the work, which they feel is their right as mana whenua. They state that reviewing
another's work is not the same as leading it and risks misrepresenting their values.

As detailed in my evidence above regarding the matter of "mandate," the consent
authority's role is to weigh the substance of the expert evidence before it.

The CEA was prepared by Ms. Tina Latimer who is an experienced practitioner. The
applicant did not engage a random consultant but specifically sought a qualified person
with a connection to the area.

The submission raises procedural matters regarding the CEA's authorship. In my review,
the submission does not provide alternative technical evidence identifying specific
adverse cultural effects that the CEA has overlooked. The Commissioners' role is to
assess the proposal based on the substance of the expert evidence provided.

In this context, Ms. Latimer's CEA, which is informed by her professional expertise and
her whakapapa, represents a substantive body of evidence on cultural effects. The
submission from Te Tahuna Roa, while raising procedural objections, has not presented
any contradictory matauranga or evidence to challenge the substantive findings of the
CEA. In the absence of such evidence, the CEA remains the primary expert assessment
of cultural effects before the Commission.

Crucially, the submitter's position overlooks the extensive efforts made by the applicant
to engage them in a collaborative process.

The principles discussed in Land Air Water Association Inc v Waikato Regional Council
are relevant here. That case highlighted the need for a genuine and meaningful
engagement process for the preparation of cultural assessments. The applicant’s
actions in this instance are consistent with that guidance. The consultation record
demonstrates a clear, good-faith attempt to facilitate a tangata whenua-led,
collaborative process. The decision to commission an independent assessment was
made only after that preferred pathway was exhausted.
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43.

44.

45.

46.

47.

48.

49.

The consultation record clearly shows that Arawai attempted to co-design the CEA
process with the Ngati Tara working group.

This collaborative approach did not proceed due to pre-conditions set by Te Tahuna Roa
that were not acceptable to all parties, including the demand for a hui restricted only to
those of Ngati Tara descent.

Therefore, commissioning an independent CEA was a last resort, not a first step.

Only after these good-faith attempts at a collaborative process were unable to proceed
did the applicant commission Ms. Latimer to undertake the assessment to address the
matters raised by the Commissioner in the previous decision.

The request for Te Tahuna Roa to review the subsequent report was a final attempt to
seek input and ensure accuracy, not a substitute for the collaborative process that
Arawai had originally sought.

The consultation record documents multiple attempts by the applicant to engage with
Ngati Tara, which suggests a different characterisation of events.

The applicant made multiple, documented attempts to involve the submitterina manner
consistent with best practice, and only proceeded with an independent expert when it
became clear a joint process was not achievable at that time.

PRE-COMMENCEMENT CONDITION

50.

51.

52.

53.

Mr. Eagle has recommended a pre-commencement condition (Condition 1) requiring the
applicant to provide an updated CEA involving Ngati Tara within six months of a decision,
or alternatively, to provide comprehensive evidence of attempts to commission such a
report.

While | understand the intent behind this condition, it is my opinion that it fails to meet
the legal tests for a valid consent condition, as established in cases such as Newbury
District Council v Secretary of State for the Environment. Specifically, the condition is not
reasonable or certain, and it is unworkable from the applicant's perspective, creating
undue delay.

The condition is unworkable because it makes the commencement of the consent
dependent on the future actions of a third party. For example, what happens if, after six
months of further good-faith attempts, Ngati Tara continues to decline engagement?.

The outcome would be a six-month delay, after which the applicant would simply rely on
the alternative clause, presenting the same evidence that is already before the
commission. This is inefficient and contrary to the RMA's purpose of promoting timely
and efficient resource management
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54.

55.

56.

57.

58.

59.

60.

61.

62.

As | have detailed in the consent application and reflected in the s42A Report, the
applicant has already made extensive and exhaustive efforts to engage with Ngati Tara.
That record, which began in November 2020, demonstrates a consistent and good-faith
willingness to consult that was ultimately frustrated by factors outside of the applicant's
control.

The principles of consultation, as established in case law, do not require agreement.
They require that a genuine opportunity to participate is provided in a timely manner and
that the process is fair and not perfunctory. The evidence clearly shows that the
applicant has not only met but exceeded this threshold. The principles also recognise
that a party cannot complain if, having been given the opportunity, they fail to avail
themselves of it.

These principles are well-established in cases such as Wellington International Airport
Ltd v Wellington City Council [1997] NZRMA 241 and reinforced through the lens of
cultural engagement in Land Air Water Association, which confirms the focus is on the
genuineness of the attempt to engage, not that agreement must be reached.

The proposed condition includes an alternative path where it will lapse if the applicant
provides evidence of comprehensive attempts to engage Ngati Tara. Itis my view that the
evidence to satisfy this clause is already before the Commissioners in the form of the
consultation record.

Imposing the condition would therefore serve only to delay the commencement of the
consent for six months while the applicant re-presents evidence that already exists.

While the s42A reporting planner has concluded he is unable to determine the cultural
effects, itis my professional opinion that the Commission has sufficient evidence before
it to do so.

The role of the hearing panel is to weigh all the information presented, which includes
the expert CEA by Ms. Latimer, the comprehensive consultation record, and the
submission from Te Tahuna Roa.

Taken in its entirety, this body of evidence is sufficient for the Commission to make a
robust and informed decision on the effects of the proposal without the need for the
deferral that the proposed condition would cause.

For these reasons outlined, it is my opinion that the Commissioners can be satisfied now
that the applicant has discharged their duties regarding consultation. The proposed pre-
commencement condition adds an unnecessary layer of process and uncertainty and
should be deleted.

PLANNING STATUS OF MS-0538 SITE OF SIGNIFINCACE TO MAORI
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63.

64.

65.

66.

For the benefit of the Commission, | provide my evidence to the Far North District
Council Proposed District Plan process with respect to Sites of Significance to Maori
[Refer Appendix Al.

The Council’s reporting planner for that process has recommended that MS-0538 be
removed insofar as it relates to the application site.

Whilst | agree that s86F of the RMA ensures that the relevant rule still has legal effect
until a decision is issued on the plan, the practical reality is that its planning weight is
now significantly diminished. A decision-maker must consider that:

e The submission to remove the feature is unopposed.

e There was [and is] no counter-evidence presented at the Proposed District Plan
hearing.

e The Council’s own expert recommendation is to remove the feature as it relates
to this site.

This application and this hearing are a direct result of the notification requirements of
this rule. Therefore, the Commission is in the position of adjudicating a consent
application triggered by a rule that the Council itself, based on unopposed evidence, has
already determined is likely inappropriate and has recommended for deletion.

CONCLUSION

67.

68.

69.

70.

71.

In summary, the application seeks to complete the vision for the Sir Hek Busby Kupe
Waka Centre, a facility of significant cultural, educational, and social importance to the
Far North and Aotearoa.

The completion of the centre will enable significant positive effects, securing the legacy
of kaupapa waka for future generations.

| have addressed the cultural concerns raised in the submission. It is my opinion that the
applicant has fulfilled their consultation obligations in a comprehensive and genuine
manner, and the risks to archaeological values are managed by standard and
appropriate protocols.

The proposalis consistent with the relevant objectives and policies of the Operative and
Proposed District Plans and meets the purpose of sustainable management under Part
2 of the RMA.

For the reasons outlined, it is my professional opinion that the proposal is consistent
with the statutory framework. The Commission has sufficient, robust information before
it now to make an informed decision and can be satisfied that the applicant has
discharged its consultation duties. Therefore, consent can be granted without the
imposition of the pre-commencement condition proposed in the Section 42A report.
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This is particularly so, given that the application itself has been triggered by a proposed
rule that is recommended for deletion.

Regards,

Steven Sanson
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INTRODUCTION

My name is Steven Remana Sanson. | am a Director / Consultant Planner at Sanson and
Associates Limited and Bay of Islands Planning (2022) Limited.

| have been engaged by Arawai Limited' (AL), to provide evidence in support of their
submission to the Proposed Far North District Plan (PDP).

I note that while the Environment Court Code of Conduct does not apply to a Council
hearing, | am familiar with the principles of the code and have followed these in preparing
this evidence.

QUALIFICATIONS AND EXPERIENCE

4.

I hold the qualification of Bachelor of Planning [Hons] from The University of Auckland,
graduating in 2013 and | am an Intermediate Member of the New Zealand Planning
Institute.

| have over 10 years’ experience and have previously held planning positions in the Far
North District. In my current role | regularly advise and assist corporate and private
individuals with the preparation of resource consent applications including subdivision
and land use consents and relevant regional council consents. | have also processed
resource consent applications for councils, prepared submissions on district plan
changes, and processed plan changes.

ABOUT THE SUBMITTER

10.

Sir Hekenukumai Busby purchased the property [now known as NA45C/958], on 22 April
1966. He remains the sole owner of the site.

Sir Hekenukumai Busby bequeathed the bulk [114.4ha of the 115.8 ha] of Okokori B to
the Hekenukumai Nga Iwi Trust.

In 2012 part of that 115ha (2.1ha) was set aside as a Maori Reservation, known as Te
Awapoko Waka Wananga Reserve.

AL is the commercial arm of its two shareholders - the Hekenukumai Nga Iwi Trust and
Te Taitokerau Tarai Waka Inc. It was set up in 2001 by Sir Hekenukumai as commercial
operations require different skills and experience to waka sailing and wayfinding.

AL develops and operates the Kupe Waka Centre on the Te Awapoko Waka Wananga
Reserve under a management agreement with the Hekenukumai Nga Iwi Trust signed in
2019. Under this agreement AL leases the Reserve and another 2.9ha for operational
purposesincluding the carpark, depot and nursery. Together these represent almost half

T Submission 581
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(5ha of the 10.3ha) of Okokori B that has been incorrectly scheduled as MS05-38. Refer
Figure 1 for an outline of the spatial relationship described above.

Figure 1- Reserve & Operational Area Vs Incorrectly Scheduled Site (Source AL)

11. In 2021 AL applied for a resource consent for works including a new classroom and waka
cover under a development plan supported by the Provincial Growth Fund. The incorrect
scheduling of a portion of Okokori B played a significant role in the refusal of the consent.
This has compromised ALl’s programme, incurred significant unplanned costs, and
delayed opening of the Waka Centre by two years.

SCOPE OF EVIDENCE

12. Hearing 12 addresses submission points relating to the PDP - Historic and Cultural
Values topics. The s42A reports splits these matters into four reports and include:

e Heritage Area Overlay and Historic Heritage
e Sites and Areas of Significance to Maori

e Notable Trees

e Kororareka Russell Township Zone

13. | have been asked by AL to provide expert planning evidence arising from their
submission seeking deletion of MS05-38 [Site of Significance to Maori] from the site
legally described as Okokori B Block [NA45C/958], located at Aurere, Tokerau Beach.
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Figure 2 - Landholding with MS05-38 Overlay (Source: PDP Maps)

£l
Okokori B

Figure 3 - Relevant Landholdings Legal Descriptions (Source: Prover)
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NA46C/958
Busby Hector

514715
Ahoy'Ahjun

W

Figure 4 - Relevant Landholding Owners (source: Prover)

14. In preparing this evidence, | have reviewed the s42A report for the Site and Areas of
Significance to Maori chapter. | have adhered to the instructions of hearing Minute 1 ‘take
a lead from the s42A Report in terms of content of evidence, specifically that evidence
highlights areas of agreement and disagreement with the s42A Report, outlines any
changes in Plan wording proposed (along with the rationale for these changes) together
with an assessment pursuant to S32AA of the RMA..

ORIGINAL SUBMISSION 581 AND RELIEF SOUGHT

15. The submission by AL contends that the application of MS05-38 on Okokori B Block
[NA45C/958] is a long-standing error that has not been remedied.

16. Justification for removing MS05-38 on the submitters land is provided in the original
submission and was based on research undertaken by a Council Officer as part of a
resource consent application [refer Appendix A].

17. The following is a summary of the history of the site and the application of MS05-38:

e A Partition Order was issued by the Maori Land Court on 11 March 1954 under Court
reference 81 N 292 which created Okokori A and B Blocks.

o Before title was issued for Okokori A Block in February 2010, the parcel was formally
identified as ‘Pt Okokori Block’. This is the reference in the 1988 Mangonui County
Operative District Scheme.

e The Site of Significance to Maori we understand as MS05-38 in the PDP was formally
introduced into the 1988 Mangonui County Operative District Scheme as ‘M23°2.

2 Appendix F of the 1988 Mangonui County Operative District Scheme
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Administ-
ering Body

Reference on

Planning Maps Name of Reserve Purpose Identification

Recreation Reserve
and Wahi Tapu

Pt Okokori Blk 27.04 ha
(Awapoko Reserve)

M23 Okokori/Kaimaua Maori owners

Figure 5 - Mangonui County Scheme 1988 (source: Author)

e |t is clear from the description of M23 that the Site of Significance to Maori only
applies to ‘Pt Okokori Block’ which is Okokori A. It does not apply to any of 115.8ha
of Okokori B.

e Subsequent district schemes and plans have since ‘rolled over’ the Site of
Significance to Maori as it was delineated in the 1988 Mangonui County Operative
District Scheme.

e The Operative District Plan describes it as below. As noted, it refers to Pt Okokori Blk
and not specifically to Okokori B. The Awapoko Reserve also runs along the foreshore

in Figure 4.
Place # |Location Name/Description |Requesting Party Legal Description Map
MS05-38 | Awapoko Reserve | Okokori/Kaimaua Maori Owners Pt Okokori Blk 14

Recreation Reserve
& waahi tapu

(Awapoko Reserve)

Figure 6 — Operative District Plan (source: Far North District Council)
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18.

19.

20.

21.

In the Maori Land Court judgement (50TTK 9) [2012], Ambler J commented that when the
Court dealt with the partition of Okokori into A and B in the 1950s that there was express
reference to “tapu” being on Okokori A.

In a minute of the meeting Prichard J referred to the proposed reservation to be
partitioned (that would become Okokori A) as being for a camping and fishing reserve
and to include the tapu.

It is noted in Figure 4 and Figure 5 that Pt Okokori Block is also within the location or
identified as the Awapoko Reserve. The minutes by Prichard J (11 March 1954) confirm
that Okokori A is the Awapoko Reserve. The Title Order from 1954 further confirms this.
The plan from the Mangonui County Scheme above also confirms this.

There are no further submissions on the original submission. No parties are seemingly
concerned with the submission.

SECTION 42A REPORT

22.

23.

24.

25.

26.

27.

Councils s42A Report concludes in paragraph 279 that there is insufficient evidence that
justifies a deletion of MS05-38 from Schedule 3. Perhaps this is a misinterpretation of
the relief sought by the submitter, as the relief seeks deletion of MS05-38 from Okokori B
Block [NA45C/958], not its entirety.

The s42A Report also concludes that no evidence of consultation with the requesting
party has been provided. Given the evidence provided above that the application of
MS05-38 is an error, this requirement appears obsolete.

In any event, both the Mangonui County Scheme and the current Operative District Plan
considers that the ‘maori owners’ are the ‘requesting party’ or ‘administering body’. As
outlined above, the site has been owned by Sir Hekenukumai since 22 April 1966. The
submitter is a legal entity / person that is associated with Sir Hekenukumai.

Both the Mangonui County Scheme and the Operative District Plan refer to the ‘maori
owners’ as the administering body or requesting party. Using this logic, Sir Hekenukumai
is that party, and by inference, so is the submitter.

No commentary is made in the s42A Report of the evidence provided in the submission
by AL, nor is there any further exploration of the rationale for removing the section of it
that applies to Okokori B Block [NA45C/958].

I therefore do not agree with the conclusions made in the s42A Report, and reiterate that
the Site of Significance to Maori MS05-38 as it applies to Okokori B Block [NA45C/958]
should be removed as it is an error. Evidence aside, it is also considered that the
submitter is the requesting party / administering body in this instance and has the
mandate for its removal.

SECTION 32AA EVALUATION
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Effectiveness and Efficiency
28. Removing the incorrect portion of MS05-38:

e avoids unnecessary compliance costs for landowners (e.g., resource consents,
culturalimpact assessments) where no cultural value exists;

e provides clarity and certainty about where cultural values apply, reducing disputes
and misunderstandings;

e retains accuracy of the PDP and preserves its integrity and credibility, which in turn
reduces future plan change processes and legal challenges;

e achieves the objectives of the PDP and the RMA, which seek to protect only areas
that have demonstrated cultural significance;

e avoids undermining protections for real Sites and Areas of Significance to Maori by
removing the perception that SSM overlays are inaccurate or arbitrary

Costs/Benefits

29. The cultural benefits are include greater certainty and accuracy around the mapping of
cultural sites and maintaining the integrity of the planning framework.

30. There will be a reduction in consenting costs as the landowner will not need to consider
any effects on MS05-38 as it applies to Okokori B Block [NA45C/958].

Risk of Acting or not Acting

31. The risk of not acting is that the Site of Significance to Maori continues to be incorrectly
identified placing an unwarranted burden on the landowner in terms of land use.
Further, ongoing administration of inaccurate mapping would waste council and
tangata whenua time and effort that could otherwise be focused on protecting
genuinely significant sites.

CONCLUSION

32. | am of the opinion that the mapping of MS05-38 on the AL land is a mistake that has been
rolled over since its inception within the Mangonui District Scheme in 1988.

38. Removing the incorrect portion of MS05-38 aligns with the objectives and policies of the
PDP by ensuring planning provisions accurately reflect verified cultural values.
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Hi Shane,

Thank you for your email. I'm sorry it has taken me a little bit of time to come back to you, but
I have been undertaking a significant amount of research into the background of Okokori B
Block and Okokori A Block.

Application RC 2300463-RMALUC is currently in dispute as the owners/trustees of Okokori B
Block wish to undertake development and the trustees of A Block are opposed.

Background

The site labelled “B” in Figure 1 below is a small south eastern portion of Okokori B Block
while the site labelled “A” is Okokori A Block. The red outline indicates that both A and part of
B, are scheduled in the Far North District Plan as a Site of Significance to Maori referenced
MSO05-38.

R

Figure ‘. Site of Significance to Maori (Okokori A and B)

Under Rule 12.5.6.2.2 of the District Plan any activity within a Site of Significance to Maori
requires resource consent unless the activity is proposed by the requesting party in which
case the rule does not apply. The rule further states that when an application is made under
this rule that the requesting party, the relevant iwi authority and HNZPT shall be considered
an affected party.

In this case the Requesting Party for MS05-38 Awapoko Reserve are the “Maori Owners” of
Pt Okokori Block (Awapoko Reserve). The Processing Planner’s preliminary recommendation
is to limited notify to the Maori owners of Okokori A Block as half of the requesting party to the
Site of Significance (MS05-38) that is recorded in the District Plan maps to include both Blocks
A and partial B Block.

The Site of Significance to Maori MS05-38 was included into the operative District Plan
through a legislative process under Schedule 1 of the Resource Management Act 1991.
Historically MS05-38 has been first identified in the 1988 Mangonui County Operative District
Scheme where it appears as reference M23 and in Appendix F under the Town and Country
Planning Act 1977. The site was carried over into the Operative District Plan from the earlier
district scheme.



History

A Patrtition Order was issued by the Court on 11 March 1954 under Court reference 81 N 292
which created Okokori A and B Blocks. Okokori B Block was defined by the Maori Land Court
in a Consolidation Order on 1 June 1954. Title did not issue for Okokori A until 26 February
2010 and B Block on 29 July 1980 under NA46C/958.

| note that on the Title Diagram referenced 200682839 dated Mar-April 1978 that Okokori
Block B is referred to as “Okokori B” while the adjacent site now referred to as Okokori A Block
is labelled “Pt Okokori Block”. This is relevant in that in the Mangonui County Operative District
Scheme Maps showing reference M23, also clearly references Okokori B and Pt Okokori (not
Okokori A Block). This is shown in Figure 2 below. | further note that Appendix F of the
Mangonui County Operative District Scheme states only that Pt Okokori BIk is included in the
Scheduling as a Site of Significance to Maori and does not include Okokori Block B (see Figure
3).
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Figure 1: Sites of Significance to Maori (Okokori A and B)

I Reference on Administ
Planning Maps Name of Reserve Purpose Identification ering Body

M23 Okokori/Kaimaua Recreation Reserve Pt Okokori Blk 27.04 ha Maori owners |
and Wahi Tapu {Awapoko Reserve) |

Figure 3: Excerpt Mangonui County Operative District Scheme Appendix F




In Busby MLC (50TTK 9) [2012], Ambler J comments that when the Court dealt with the
partition of Okokori into A and B in the 1950s that there was express reference to “tapu” being
on Okokori A. In the minute of the meeting Prichard J referred to the proposed reservation to
be partitioned (that would become Okokori A) as being for a camping and fishing reserve and
to include the tapu. It is noted in the excerpt Mangonui County Operative District Scheme
Appendix F that Pt Okokori Block is also called Awapoko Reserve (see Figure 3). The minutes
by Prichard J (11 March 1954) confirm that Okokori A is Awapoko Reserve. The Title Order
from 1954 further confirms this.

In light of the above, it seems reasonable to conclude that the Site of Significance to Maori
Scheduling may have been applied in error by Council to Okokori B Block within the District
Plan during the transition from the Town and Country Planning Act 1977 planning environment
to the Resource Management Act 1991.

| have been unable to locate any documentation relating to the scheduling from with the District
Plan Team or Council’'s Legal Team. | do note that the owners of Okokori B Block have not
challenged the scheduling of the site in the past. However, this may be due to oversite or the
scheduling having not been important in the past.

It is therefore my assessment that:

1. It appears that MS05-38 Awapoko Reserve may have been incorrectly applied to
Okokori B Block. | recommend that the owners of Okokori B Block make contact with
the District Plan Team to discuss the future scheduling of MS05-38 in the Draft District
Plan.

2. Rule 12.5.6.2.2 of the District Plan applies to RC 2300463-RMALUC as the scheduling
is in the District Plan and cannot be disregarded even though it may be the scheduling
is an error. The rule breach should be included in the assessment of environmental
effects for RC 2300463-RMALUC as a technical breach; however, the breach should
not be a reason to limited notify the owners of Okokori Block A as a requesting party.

Note

1. The above recommendations do not limit the assessment of the Processing Planner
on any other potential effects of the proposal on the trustees/owners of Okokori Block
A.

2. The Resource Consent Team’s position does not pre-determine the outcome of any

investigation undertaken by the District Plan Team with regards to the scheduling of
MSO05-38 within the District Plan.

I hope that this clarifies the Resource Consent Teams position.
Should you wish to discuss further please don’t hesitate to get in contact.

Kind regards

Esther Powell



Team Leader — Resource Consents
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Introduction

[1] Hekenukumai Busby (more commonly known as Hec Busby) is a recognised
tohunga in the construction of traditional ocean-going waka and in the traditional
navigation of those waka. Since the 1980s he has convened whare wananga
concerning all aspects of traditional waka on his land, Okokori B, at Aurere, Tokerau
Beach. In 2008 he applied to the Court to set aside part of the land as a Maori
reservation for the purpose of whare wananga for kaupapa waka and encountered
opposition from some of his whanaunga of Ngati Tara. After an initial hearing, |
adjourned the application for Mr Busby to consult further with Ngati Tara. A second
hearing has now taken place where members of Ngati Tara continue to oppose the
application. In this decision | address the grounds of opposition and the scope of the
proposed Maori reservation in terms of s 338 of Te Ture Whenua Maori Act 1993

(“the Act™).

Background

[2] Okokori B comprises 115.8 hectares. It borders the Aurere stream and
Awapoko river, and the Okokori A block which fronts Tokerau Beach. Until 1966
Okokori B was Maori freehold land. Mr Busby’s whanau had interests in the land —
he says substantial interests — and he himself may well have owned interests. In any
event, in March 1966 the owners of Okokori B resolved to sell the land to Mr
Busby." The sale was effected by the Maori Trustee on 22 April 1966. Pursuant to s
2(2)(f) of the Maori Affairs Act 1953, the status of the land changed to general land
upon the transfer being registered. Mr Busby remains the sole owner of the land,

where his home is situated as well as the whare wananga mentioned earlier.

[3] In 2008 Mr Busby applied to the Court to set aside 2.5 hectares of the land as
a Maori reservation. The area was defined on a plan he had drawn up. The
application was supported by Chappy Harrison, the chairperson of Parapara Marae —
which is the marae most closely associated with the land. It was also supported by a

letter from Lady Emily Latimer as secretary of the Taitokerau District Maori Council

1 3 Kaitaia MB 340 (3 KT 340).
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and Taitokerau Maori Trust Board. As per minutes of a meeting held at Mr Busby’s
home on 14 July 2007, Mr Busby, Robert Gabel, Rawiri Henare, Alex Busby, Brian

Wiki and Michael Harding agreed to be trustees of the Maori reservation.

[4] Mr Busby attended the first hearing on 8 May 2008. After clarifying aspects
of the application with him I heard from Reece Burgoyne and Tina Lee Yates who
opposed the application. Mr Busby was somewhat taken aback by their opposition
to what he sees as a longstanding kaupapa for the benefit of present and future
generations. In fact, he was so taken aback that he contemplated withdrawing the
application on the spot. Nevertheless, after a little persuasion from me, | adjourned
the application for Mr Busby to clarify two aspects of the proposal and to convene a
hui with the people of Parapara Marae, Ngati Tara, to discuss the proposal. If Mr
Busby no longer wished to pursue the proposal, he could simply file a letter and the

application would be dismissed.

[5] In May 2010 Mr Busby wrote to the Court to advise that he was still pursuing
the proposal. A hui eventually took place at Parapara Marae on 26 March 2012.
Five people attended of whom four supported Mr Busby’s application and one
opposed. The application came back to Court on 17 September 2012. At the hearing
Mr Burgoyne, Kelvin Piripi and Lavinia Sykes spoke in opposition to the

application.

Grounds of opposition

[6] Mr Burgoyne, Ms Yates, Mr Piripi and Mrs Sykes raised several grounds of

opposition to the proposed Maori reservation.

[7]  First, Mr Burgoyne challenged Mr Busby’s ownership of Okokori B and
questioned the circumstances in which he acquired the land. Mr Piripi similarly
disputed Mr Busby’s ownership of the land and claimed that it should be returned to
the “rightful owners”, that is, Ngati Tara. Ms Yates touched on the history of
Okokori A and B and indicated that her mother had objected to the splitting of the
land and subsequent sale of Okokori B to Mr Busby. Mrs Sykes spoke in similar

50 Taitokerau MB 11



terms of the unresolved nawe that had remained over Mr Busby’s ownership of
Okokori B. She had raised these concerns at the hui at Parapara Marae on 26 March
2012.

[8] As | explained to the parties at both hearings, | cannot look behind Mr
Busby’s ownership of Okokori B. Some members of Ngati Tara may well have
unresolved grievances over the manner in which Mr Busby acquired the land in 1966
but that does not negate Mr Busby’s title to the land and is not a factor that I can take
into account in the present application.

[9] Second, at the hearing on 8 May 2008 Mr Burgoyne suggested that the whole
of the Okokori area was an urupa. When | questioned Mr Burgoyne on his evidence
for there being urupa on the area proposed for the Maori reservation, he said that he
could produce the evidence. He did not subsequently do so. Mr Busby denied that
his land contains urupa and said that there had previously been a chain by chain
urupa on the Okokori block but that the bodies had been uplifted and taken to
Parapara Marae in about 1896. No other objectors suggested that there was an urupa
on Okokori B.

[10] I have reviewed the Court records for Okokori A and B and have not found
any express reference to there being urupa or wahi tapu on Okokori B. However, I
do note that when the Court dealt with the partition of Okokori into Okokori A and B
in the 1950s, there was express reference to a “tapu” being on Okokori A. In the
minute of the meeting and site inspection that Judge Prichard conducted on the land
with various owners on 19 November 1952, it refers to the proposed reservation to
be partitioned (that would become Okokori A) as being for “...a camping and fishing
reserve and to include the tapu”.2 Further, in the minutes of the sitting on 11 March
1954% when Okokori was partitioned into Okokori A and B, it was noted that
Okokori A was intended as a reserve, “(Purpose of Reserve — beach camping, fishing

and historical: also includes a tapu)”.

[11] Therefore, I reject Mr Burgoyne’s assertion that Okokori B contains urupa.

2 80 Northern MB 361A (80 N 361A)
3 81 Northern MB 291 (81 N 291)
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[12] Third, Mr Burgoyne quoted and relied on ss 231 and 232 of the Resource
Management Act 1991. In fact, the sections Mr Burgoyne quoted were repealed and
substituted by s 124 of the Resource Management Amendment Act 1993. In any
event, Mr Burgoyne’s point in referring to these sections appeared to be that he
asserted some form of right to an esplanade reserve over Okokori B. This apparently
relates to the access issue (which | address next). There is no basis to this ground of
opposition. The creation of a Maori reservation over part of a block of land is not
caught by the subdivision provisions of Part 10 of the Resource Management Act
1991 and does not trigger the esplanade reserve requirements under that Act. Even if
it did trigger those provisions, | cannot see how the prospect of an esplanade reserve
affects the creation of a Maori reservation or can properly be a concern for Mr

Burgoyne. If anyone should have a concern, it is Mr Busby.

[13] Fourth, Mr Burgoyne raised the issue of access over Okokori B. His
submission on this point waivered and contradicted itself during the hearing: he
variously suggested that there existed a right of access over Okokori B to Okokori A,
or that there should be a right of access over Okokori B to Okokori A; or that there
might be problems with access over Okokori B to the Maori reservation created on
Okokori B.

[14] Once again, | have reviewed the Court records in relation to Okokori A and
B. The minutes of the meeting of 19 November 1952 and the hearing on 11 March
1954 confirm that the main part of Okokori A was the 32 acres in the south eastern
corner of the block. The three chain wide extension of the block along the foreshore
to the north western boundary of the block was intended to provide Okokori A with
access to the Crown road reserve on the neighbouring OLC9 block. Furthermore, in
recent years the Court appointed agents for the owners of Okokori A to investigate
access issues. The question of access was discussed when the Court appointed
agents on 24 August 1999 and at a hearing on 5 October 2001, following which the
agents were updated on 27 November 2001.* It is unclear whether the agents

resolved the access issues.

4 21 Kaitaia MB113 (21 KT 113); 22 Kaitaia MB 86 (22 KT 86); 93 Whangarei MB 54 (93 WH
54)
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[15] Accordingly, the Court records confirm that it was first intended that access
to Okokori A be along the three chain wide foreshore strip to the Crown road
reserve. In more recent years the owners of Okokori A or their agents investigated
alternative access. Mr Busby appeared at the hearing on 5 October 2001 and stated
that informal access to Okokori A along the north western boundary of Okokori B
had already been agreed upon. The short point is that the proposed Maori
reservation, which is at the southern eastern end of Okokori B, does not interfere
with these historical access routes. If the owners of Okokori A wish to formalise an
alternative access over Okokori B, they will need to engage with Mr Busby as owner
of Okokori B. But the possibility of the owners of Okokori A pursuing such access

is not a valid ground to deny the Maori reservation.

[16] Fifth, Mr Burgoyne noted that it was unusual for a Maori reservation to be
granted over general land. I agree, but that is not a reason to not create a Maori
reservation. Section 338 is clear that a Maori reservation can be granted over

general land.

[17] Sixth, Mr Burgoyne was concerned that the Maori reservation would exclude
Ngati Tara and weaken Ngati Tara’s ability to apply for funding for Parapara Marae.
But the proposal does not seek to exclude Ngati Tara. Furthermore, there is no
evidence that the granting of the Maori reservation will adversely affect Parapara
Marae’s ability to apply for funding. Indeed, Mr Busby is not applying to set aside
the land as a traditional marae in competition with Parapara Marae but as a whare
wananga, for which it has been used for almost three decades. I reject this ground of

opposition.

[18] Seventh, Mr Piripi and Mrs Sykes raised concerns over the nature of
consultation with Ngati Tara. Mr Piripi said that the meeting on 26 March 2012 was
a meeting of the marae committee only and not the marae trustees, and that it should
have been the marae trustees who gave permission to Mr Busby to go ahead with the
Maori reservation. He pointed out that only one of the people at that hui was a
trustee, namely, Susan Peters, and that Chappy Harrison is the chairman of the marae
committee only and not a trustee. Mrs Sykes also felt that the take had not been

50 Taitokerau MB 14



discussed, that they needed a significant discussion and that issues still need to be

tidied away.

[19] The issue for the Court is simply whether there has been a sufficient
opportunity for Ngati Tara and the people of Parapara Marae to express a view on the
proposed Maori reservation. | am satisfied that there has been. The proposal was
discussed and endorsed at a meeting on 14 July 2007 where many of those in
attendance were of Ngati Tara. The chairperson of the marae committee, Chappy
Harrison, provided a letter in support of the proposal following a meeting with Mr
Busby on 5 May 2008. Ms Yates attended Court on 8 May 2008 with a watching
brief from the trustees of Parapara Marae to take information back to the marae,
which, no doubt, she did. | then directed Mr Busby to convene a hui with the people
of the Parapara Marae to discuss the proposal. | did not specify that it had to be a
meeting of trustees or of the marae committee, but simply a meeting of the people of
the Parapara Marae. According to the minutes of the Parapara Marae committee of

26 March 2012, Mr Busby’s proposal was discussed. The minutes record:

Tarawaka: Chappy:

Hector Busby is building a Whare Wananga & carving school down at
Aurere and is prepared to gift it back to Ngati Tara as a Reserve.

This contentious item was debated, in the end the following was put to the
floor & voted on.

MOVED: Chappy:

We support Hector Busby’s proposal for a Maori Reserve on the whenua.

Seconded: Susan: Split Decision: 4 voted for the motion:
Against: 1 (in absence) (sic)

[20] I note that Mr Busby disputes that he ever suggested that the land was to be
gifted back to Ngati Tara as a reserve. Nevertheless, the significance of the minute is
that the Maori reservation proposal was acknowledged as contentious, was debated
and those who attended the hui voted four to one to support the proposal. Mrs Sykes
expressed her grounds of objection at the hui and was the only person to oppose the

Maori reservation.
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[21] Mr Busby has carried out my directions to my satisfaction. Although the hui
may have been of the marae committee, and the overall turnout was small, | am left
in no doubt that Ngati Tara has had sufficient notice of the proposal and a sufficient
opportunity to discuss it. Those who oppose Mr Busby have attended two Court
hearings to express their views. It is clear to me that there is a division within Ngati
Tara over whether or not to support the proposal. This seems to stem largely from
individuals’ attitudes to Mr Busby’s ownership of Okokori B. As I have indicated, I
do not consider that this sense of grievance over ownership of Okokori B is a valid

reason to deny the Maori reservation.

[22] In any event, the support of Ngati Tara and Parapara Marae is not a pre-
requisite to the Court recommending the creation of a Maori reservation. Certainly,
where a Maori reservation is proposed for the purpose of a marae or urupa, the Court
will require an applicant to consult fully with the local hapii to ascertain whether the
hapt endorse the new marae or urupa, and the extent to which it might conflict with
any existing traditional institutions. But even in those situations, the Court must
weigh up the level of support or opposition, the grounds of opposition and the
purpose of the Maori reservation. Here, there is both support for and opposition to

the Maori reservation. The critical issue is therefore, the merit of the opposition.

[23] At the second hearing | attempted to summarise the underlying basis for the
objectors’ opposition as being that they felt the whare wananga should be under the
mana of Ngati Tara. Notwithstanding my attempt to frame the objectors’ concerns in
such cultural terms, Mr Piripi simply insisted that the whare wananga “should belong
to Ngati Tara hapi” and Mr Burgoyne agreed. As I have already said, the claim to
ownership of Mr Busby’s land is not a basis to deny a Maori reservation. Certainly,
the objectors cannot use this application to gain some sort of foothold into ownership
of Okokori B.

[24] Nevertheless, even assuming that the substantive concern is that the Maori
reservation might somehow undermine or contravene Ngati Tara’s mana, I do not
accept that that is a valid basis to disallow the Maori reservation. First, based on the
evidence before the Court, the majority of those of Ngati Tara who have expressed a

view support Mr Busby’s proposal. Those in opposition are a minority. Second, Mr
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Busby gave uncontradicted evidence that Ngati Tara has not objected to the whare
wananga he has held on the land for almost 30 years. This fact further suggests that
the real concern of the objectors is not the whare wananga but ownership and control
of the land. Third, Mr Busby’s rationale for the Maori reservation has
unquestionable merit. He wants the whare wananga to continue following his death
and sees the creation of a Maori reservation as the most appropriate way to ensure
that occurs. In particular, he wants to ensure that those of his family who inherit
Okokori B do not subsequently interfere with that kaupapa. Mr Busby’s desire fits
entirely with the kaupapa of Maori reservations, that is, to facilitate and preserve
Maori institutions. Fourth, the Maori reservation cannot be said to contravene Ngati
Tara’s mana as the whare wananga has always been open to all people and the Maori
reservation does not purport to assert the interests of any other hapti over the

interests of Ngati Tara. As Mr Busby says, he is also of Ngati Tara.

[25] Accordingly, having considered the grounds of objection individually and
collectively, I do not consider that there is any valid objection to the granting of the

Maori reservation.

The scope of the Maori reservation

[26] Under s 338 the Court may recommend that the Chief Executive set apart
land as a Maori reservation. The purpose of this Maori reservation is as a whare
wananga for kaupapa waka and is to be known as Te Awapoko Waka Wananga
Reserve. The proposed trustees are Mr Busby, Robert Gabel, Rawiri Henare,
Alexander Busby, Brian Wiki, Michael Harding and James Watkinson (who was
added since the hui on 14 July 2007).

[27] At the second hearing Mr Busby sought to vary the area of the Maori
reservation to include his home as he wished to “secure” rights of occupation in
favour of his step-daughter and her husband. As I explained in Court, I do not
believe it would be appropriate to extend the Maori reservation in that way as it will
likely complicate and confuse the kaupapa of the Maori reservation, and will not

necessarily secure the protection Mr Busby seeks.
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[28] The one matter that remains to be finalised is the beneficiaries of the Maori

reservation.

[29] Section 338(3) provides:

3 Except as provided in section 340 of this Act, every Maori
reservation under this section shall be held for the common use or
benefit of the owners or of Maori of the class or classes specified in
the notice.

[30] Section 340 in turn provides:

340  Maori reservation may be held for common use and benefit of
people of New Zealand

@ The notice constituting a Maori reservation [(that is not a wahi tapu)]
under section 338 of this Act may, upon the express recommendation
of the Court, specify that the reservation [(that is not a wahi tapu)]
shall be held for the common use and benefit of the people of New
Zealand, and the reservation [(that is not a wahi tapu)] shall
accordingly be held in that fashion.

(2) Before issuing a recommendation that a Maori reservation [(that is
not a wahi tapu)] be held for the common use and benefit of the
people of New Zealand, the Court shall be satisfied that this course
is in accordance with the views of the owners, and that the local
authority consents to it.

3 In appointing trustees for any Maori reservation [that is not a wahi
tapu] that is held for the common use and benefit of the people of
New Zealand, the Court may, on the nomination of the local
authority, appoint a person or persons to represent the local
authority.

[31] The application originally proposed that the Maori reservation be set aside for
the use and benefit of the “Taitokerau Tarai Waka Charitable Trust”. This is
apparently an incorporated society known as Te Taitokerau Tarai Waka Incorporated.
At the first hearing I explained to Mr Busby that the Maori reservation could not be
set aside for the benefit of an incorporated society and that it needed to be set aside
for Maori or a group of Maori or the people of New Zealand. He said that it was not
for Maori exclusively as Pakeha and Pacific people attend the whare wananga from
time to time. | adjourned the application for Mr Busby to, among other things,

clarify for whose benefit the Maori reservation would be set aside.
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[32] Inasubsequent letter of 12 May 2010 Mr Busby said that the land should be
set aside for the people of New Zealand as the tauira come from far and wide and he
does not wish to be restrictive. Under s 340(2), the local authority, being the Far
North District Council, must consent to a Maori reservation being set aside for the
people of New Zealand and, under s 340(3), the Council may be entitled to nominate
a person to be appointed as trustee. Mr Busby has not sought the Council’s consent
and gave no indication that he agreed that the Council could have the right to

nominate a trustee.

[33] Accordingly, at the second hearing Mr Busby confirmed that he was not in
fact wanting the Maori reservation to be set aside for the people of New Zealand and
proposed instead that it be set aside for the benefit of the trustees of the
Hekenukumai Trust. The Trust is apparently the guardian of the whare wananga. |
have not been provided with a copy of the Trust’s deed of trust and do not
understand how it relates, if at all, to the incorporated society mentioned in the
application. Before I can make a final decision I need to review a copy of the Trust’s

deed of trust.

Outcome

[34] The outcome of the application is that I conclude that there are not any valid
objections to the Maori reservation but that Mr Busby has yet to finally satisfy me
who should be the beneficiaries of the Maori reservation. I direct Mr Busby to file a
copy of the deed of trust for the Hekenukumai Trust by 30 November 2012 so | can

assess whether it satisfies s 338(3).

D J Ambler
JUDGE
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